that respond only to material incentives. These corporations have helped created enormous wealth, but in the process they have broken down traditional community links and brought forth new problems ... Governments have grown large and potent along with large firms, but they continue to lose the power of initiative in a world o( increasingly rapid change, international mobility of resources, and internal political conflict and stalemates. ' -Edward Herman
In his 1990 Chorley Lecture, Lord Wedderburn declared that 'it is time for British labour law to take a good look at itself, to examine its own structure.'4 Observing Freud's advice, Lord Wedderburn notes that a premature invitation to self-analysis 'risks a response of "resistance, rejection and indignation." '5 The impending single market in Western Europe, the ongoing metamorphoses of what used to be the Eastern Bloc, and the increasing internationalization of the world's economy make clear that the time for self-examination is ripe and can be avoided no longer. This self-analysis, Lord Wedderburn adds, must include a comparative dimension, which involves 'not the foolish search for institutions to import from elsewhere but the stretching of the imagination and of the agenda by inquiry into unfamiliar legal treatments of familiar social problems and in so doing to follow the argument wherever it leads.'6 Lord Wedderburn's advice equally aptly can be directed to the United States -and possibly to Canada as well. Moreover, his call for critical selfanalysis might with similar appropriateness be extended from employment law to the law that structures the corporate entities that do the employing. For reasons of curricular convenience as well as many others, labour and corporate law are treated as distinct functional specialties. Nevertheless, as we all know, the two areas are mutually conditioning. Challenges to, and changes in one, necessarily affect the other. Likewise, neither field stands in isolation from the sorts of issues that confront . political and social culture generally. As F.W. Maitland long ago observed, when all is said, there seems to be a genus of which state and corporation are species. They seem to be permanently organized groups of men; they seem to be group units; we seem to attribute acts and intents, rights or wrongs, to these groups, to these units.
The permanence of the sovereign, juridical nation-state seems open to question. Many have declared it an institution in eclipse,s and the New Europe hopefully envisioned through the events of 1992 lends that judgment some real credence. The business corporation, in contrast, seems more robust than ever. A fictive creature whose existence supposedly depends upon the sovereign's recognition and sufferance,9 the corporation increasingly appears to have transcended both the nationstate's boundaries and powers. This does not mean -pace Marx -that government is about to whither away. It does mean that the patterns the State is a highly peculiar group unit; still it may be asked whether we ourselves are not the slaves of' a jurist's theory and a little behind the age of Darwin. if between the State and all other groups we fix an unmeasurable gulf .. .' Ibid. Of course, while the term corporation includes the business corporation, Gierke means it to encompass other sorts of corporate groups as well. 8 For one recent account of the rise and decline of the modern nation-state, see Steven
Toulmin Cosmopolis: TM Hidden Agmda of Modernity (1990) arguing in part that the modern notion of the sovereign nation-state was a product of the 'quest for certainty' characteristic of 17th-century nationalism that also produced the split between the human and natural sciences -or, as it is sometimes spoken of, the distinction between verstehen and tTlclaren (in short, that notion that the human sciences, at best, only understand, but the natural sciences explain). Characteristic of the 'post-modern' era, Toulmin predicts, will be an emphasis both on subnational mediating groups as well as transnational institutions, accompanied by a recovery of practical (praxis) philosophy, which can consider the 'concrete, timely and the particular. ' through which we order our lives together are changing, and that law and lawyers face new circumstances that call for new ways of thinking and acting. Certainly, American judges and lawyers are not at all accustomed to looking abroad for examples or for sources of inspiration. Like American business, American law, until quite recently, has tended to remain inward-looking. We have assumed that the rest of the world had little to tell us, and that others would simply follow our lead. Indeed, we rarely have bothered even to read the opinions of courts in our sister common law jurisdictions, much less pay attention to what anyone else might be doing. As a result, our treatment of various issues frequently has staked out a place at the far end of the spectrum.
IO American exceptionalism has not been without its blessings. But, marching to the beat of a different drummer is not necessarily a sign that the marcher is either a genius or the graced recipient of some special revelation. It may simply indicate the marcher's need for a reality check. The dangers inherent in the smug assumption that our way is always best are too clear to be ignored.
As Maitland points out, state and corporation are species of the same genus. Both represent forms of community. As such, either institution will flourish only so long as people hold judgments, aims, and meanings in common. That community sets the conditions for willing cooperation, which in turn forms the basis of legitimate power.
ll Cooperation, however, is not simply a derivative of specific individual consent. Hence, its achievement represents more than the voluntary aggregation of individual wills. People are by nature social beings. Consequently, cooperation in a real sense is a transcendent characteristic. We are constituted to do it; hence, it represents an activity to which we are spontaneously inclined. 12 Nevertheless, we don't blindly cooperate with just anybody, nor dumbly go along with just any scheme. We may be social, but even more powerfully, we are intelligent beings. We want reasons for what we do. We don't undertake any activity until we have at least implicitly decided that it's in some way worthwhile. Consequently, whether and the extent to which we will conform our actions and subordinate our personal interests to the rules of some social order depends upon our judgment that the order is a reasonable one. Political regimes, social institutions, and economic orders that don't make sense eventually collapse. As the wreckage from Eastern and Central Europe attests, counter-positions do indeed eventually reverse themselves. The old song notwithstanding, fairy tales don't come true -despite sustained efforts to transmute fictions into fact.
The pretenses of what Eric Voegelin called second realities u cannot permanently keep actuality from stubbornly popping back into view. None of this denies that reason and good intentions can be and often are subverted, that mistakes are made, or that biases not infrequently displace responsible judgment. It simply suggests that none of these conditions is enduring. Our need to make sense out of what we are doing forces us to face up to the inconsistencies and incoherence that are the products of our rationalizations. Nonsensical programs, institutions and social orders thereby eventually lose their supporters.
Consequently, the organization of governmental, corporate, and like social institutions encounter the same challenge: To flourish, they need to take advantage of our spontaneous sociality in a way that can satisfy our innate demand for reasonable living. This involves more than topdown structural concerns. Individuals and institutions stand in a reflexive,' mutually conditioning relationship. 14 Human institutions function no better than do the people who operate within them. Yet, those institutions set the conditions and establish the norms for our dayto-day performance. Over time, the one will be not better than the other. A decline in either puts the other at risk. Thus, the trick lies in coming up with flexible patterns of ordering that give individuals the greatest possible opportunity to make decisions and that also require them to live with the results. In other words, the challenge is to find patterns of ordering that promote and sustain authentically responsible and reasonable habits of living.
Because state and corporation comprise people, there is a horizontal aspect to this problem as well. Our natural sociality inclines us towards cooperation, but some commonality of understandings, judgments, sentiments, and aims is the glue that sustains it. Getting out of touch with one another puts that commonality at risk and ultimately throws the legitimacy of the authority of our organizations into question. By sustaining the relationship among the members of a group, webs of conversation support and refresh the commonality and consensus that cooperation requires. But, that is not the only benefit. There is a normativity to conversation. It displays itself in the way people engaged in conversation attempt to explain and to justify to one another their decisions, judgments, and plans. Get your opponent talking, Plato advised, and soon enough the problems in his position will evince themselves. Conversations act like a gyroscope. By continually exposing individuals and activities to the test of reasonableness and intelligibility, they increase the likelihood that individuals and their institutions will stay on track and authentically make sense, both in small terms and large. Institutions organized to promote conversation offer yet a further benefit. They encourage and can take advantage of the insights of all their members about the most effective ways to achieve the organizations' purposes. They recognize that innovations are likely to come from the man or woman on the spot, who actually performs the work or provides the service. These last points, all of which have been adopted by participative management theory, 15 need no further elaboration. What such theories implicitly recognize is that the capacity for insight is the most distinctly human of abilities.
Briefly stated, Maitland was right: state and corporation are members of the same 'family.' As such, they face the same sorts of challenges and are prone to the same types of ills. To succeed, their organizational arrangements need to be consistent with our character as free, intelligent, and responsible beings. To the extent our organizational patterns fall short of this, they retard rather than promote the common good and waste assets, both human and material. The widespread and continuing dissatisfaction with the adequacy of the corporate governance structure to account for stakeholders' interests, the growing uncertainty about the character and direction of employment law, and the mounting evidence that us business cannot flexibly respond to changes in the world economy all suggest the same conclusion: Maybe we need a new and more comprehensive way to think about organizations generally, one that is more consistent with our character as humans. Such a principle would permit us to reconsider not only the relationship between the corporation and employees as stakeholders, but the relation between the corporation and the society at large. Following Lord Wedderburn's advice, this paper will pursue that question in comparative perspective. It will examine the new Social Charter of the European Community and its principle of subsidiarity, by which all manner of institutional arrangements are to be patterned.
The Social ChaTter and the principle of subsidiarity
In December 1989, the European Community adopted its Charter on the Fundamental Social Rights of Workers -the Social Charter. 16 It sets forth a comprehensive stipulation of twelve basic rights and policies that address the 'social dimension' of the Community's internal market programY As its preamble makes clear, the principles of the Social Charter constitute an integral and organic part of the single market scheme. Thus, the preamble declares 'solemnly that the implementation of the Single European Act must take full account of the social dimension of the Community.'18 The preamble further states that 'the same importance must be attached to the social aspects as to the economic aspects'19 in establishing the single market, and requires that these two dimensions 'must be developed in a balanced manner.'20 (I) freedom of movement; (2) policies concerning fair remuneration; (3) improvement of living and working standards, including rights to annual and weekly leaves; (4) social protections; (5) the right to freedom of association and collective bargaining; (6) vocational training policies; (7) equal treatment of the sexes; (8) worker's right to information and to participation in decision-making; (9) health and safety protections; (10) adequate retirement income; (11) child work protections; and (12) The principles announced in the Social Charter grew out of an informal 'social dialogue' between European-level trade union and employers' organizations. 21 The discussions between these 'social partners' were supplemented and formalized by Commission actions that resulted in the promulgation of the present Charter." Despite its formal adoption, however, the Social Charter has no legally binding effect. As the preamble states, the Charter simply constitutes 'the solemn proclamation of fundamental social rights.'2s The responsibility for implementing the Charter's policies remains with the member states. The manner of their implementation, however, is to be in accord with the 'principle of subsidiarity.'24 Subsidiarity constitutes one of the Social Charter's core principles, and it illuminates much of the Charter's meaning. Subsidiarity not only states a norm for structuring the relationship between the EC and its member states, but suggests a principle for arranging the order of all sorts of corporate social institutions. 'Subsidiarity is a term that has become part of Eurospeak,' Guenther Schaefer observes. 25 'A few years ago hardly anyone, outside perhaps some German politicians and legal experts, used the term ... Nowadays everyone is talking about subsidiarity and everyone uses a different definition.'26 Perhaps it is the term's relative novelty plus the welter of uses to which it's been put that led Lord Wedderburn to describe subsidiarity as 'that principle of feline inscrutability and political subtlety.'27 Subsidiarity may be a subtle principle, but it is hardly an inscrutable one. Its likeness to cats rests only in its flexibility. Simply put, subsidiarity is an organizational norm: It recommends that social institutions of all 28 On this view, communities and soCial relationships exist to supply help (subsUlium) to individuals in assuming self-responsibility. The subsidiary function of community rests not in displacing but in setting the conditions for authentic self-rule.
The seemingly exotic aura about subsidiarity that Lord Wedderburn's description suggests may stem more from the provenance of the principle than its substance. As Guenther Schaefer points out, the principle has its roots in Catholic social thought. 29 The Catholic social tradition received its start in the mid-nineteenth Century in Germany,50 which remained an 28 One commentator has described subsidiarity as consisting of the following nine elements: '(I) important centre for social Catholicism until the mid-1930s, when the Nazis silenced its leading thinkers. s1 Social Catholicism arose in response to two developments: The severe social dislocations and urban poverty that attended the rise of the industrial revolution, and the challenges posed by critical social philosophy, particularly that of Marx. The social teachings might be described as meliorist. They early accepted market economies and social institutions like private property, but go on to characterize the sorts of responsibilities that the teachings stipulate are attached to the ownership of property and capitaP2 From the start, the social tradition has been concerned with establishing the conditions for The link between our values and our actions is crucial. Our values orient and direct our activities, and our spontaneous demand to live reasonably subjects both of these elements to its scrutiny. As a result, we can't long countenance behaviour in ourselves that contradicts or falls short of our principles. We either clean up our act, attempt to rationalize our shortcomings, or come up with a new slate of values. 41 The lastmentioned possibility, however, hardly constitutes an escape route. What truly is valuable also is intelligible. Hence, 'values' that don't make sense, and the institutions that embody and transmit them eventually succumb .or are transformed.
The second element of the anthropology of subsidiarity lies in its understanding of humans as situated beings. 42 We do not reflect, choose, or act in isolation. As humans, we exist only in communities, and this fact fundamentally conditions the scope of our effective freedom. The communities in which we live and perform our tasks give us an orientation and an identity. They tell us not only who we are, but what our lives, calls upon men and women to build commuruues in which the necessary opportunities and resources are available for every individual to realize fully his or her particular capacities and powers through participation in political, social and cultural life. This ideal rested on a "faith in the capacity of human beings for intelligent judgment and action if proper conditions are furnished," a faith, Dewey argued, "so deeply embedded in the methods which are intrinsic to democracy that when a professed democrat denies the faith he convicts himself of treachery to his profession.'" Robert B. Westbrook john Dewey and Amnican DemccTo.cy (1991) xiv-xv (footnote omitted) 40 These themes also have appeal to a rather wide spectrum of views, e.g., Ernst F. and thereby our work, mean.· 5 Consequently, the sorts of questions we raise, whether and how clearly we recognize the ramifications that flow from our choices, and what kinds of roles are open to us in life, all are affected to a large degree by the various communities that pattern the meaning of our lives. Briefly stated, subsidiarity recognizes that individuals, corporate bodies of every sort, and culture exist in a normative and mutually conditioning relationship. Each influences the others, and over time all rise and decline together. Subsidiarity seeks to enhance the full development of human personality by promoting conditions in organizations of every sort that give individuals the greatest possible opportunity to reflect, choose, and act for themselves, and to take responsibility for the outcomes. The principle is in the best sense democratic. It exposes the actions and the rationale of individuals and institutions alike to the widest possible discussion and examination. It thereby activates and makes use of the most valuable of assets: the normativity of the human mind as expressed through common sense and insight. The principle helps to diffuse tendencies towards the totalitarian, the needlessly bureaucratic and the silly by providing endless checks against policies, principles, and programs that simply are not reasonable.
Subsidiarity also recognizes that our capacity for speech grounds the specifically human character of our natural sociality. This understanding of humans as 'conversational' beings is the third element of subsidiarity'S anthropology. Once again, it is an insight with a long lineage. For example, as Aristotle observes in the Politics,44 unlike other animals, whose utterances are restricted to registering pleasure or pain, the human voice conveys some apprehension of the desirable and the hurtful. In fact, human community constitutes itself through agreement over these issues. However vaguely, people invoke notions of fairness or desirability whenever they attempt to achieve consensus or settle on the way to accomplish some task. Since speech is the vehicle by which we reveal our understandings and judgments; conversation is a normative activity. Our involvement in what the ancients termed the civilis ccmversatio thus actuates our capacity for self-rule. Of course, conversations are not conducted in a vacuum. Through its emphasis on mediating groups and its insistence in vesting authority at the lowest competent level, sub- sidiarity seeks to engage and take advantage of our natural sociality in a way that is consistent with our character as reasonable beings.
In brief, the human good is both individual and socia1. 45 Because humans live in groups, most of our operations as individuals take the form of cooperating with others. We work together in various ways to produce diverse goods that meet the needs of particular individuals. These particular goods are brought about through institutional frameworks. Our social institutions -families, business organizations, the economy, the law, and the state -fix the patterns by which our cooperative efforts regularly recur. Besides the· particular goods produced through our cooperative efforts, the order that patterns and sustains our cooperation is itself a good. This good can be called the good of order.
A well-constituted order does two things: It patterns our operations in a cooperative way, thereby ensuring the continuous supply of the particular goods that people desire. Additionally, it enhances and sustains the commonality of understandings, sentiments, judgments, and goals that recurrent cooperation requires. Institutions represent the good of order, but the order itself results from the insight and resourcefulness of people as they attempt to work out common solutions to the everchanging circumstances of life together. People in a well-constituted order are joined by their needs and a common good of order that satisfies those needs. Among those needs is the drive to live and act reasonably, in the light of values that truly make sense. An order that sets the conditions for responsible individual self-rule promotes flexible and progressive cooperation. Such an order is a common good. It enhances the likelihood that choices about particular goods or activities will be made in the context of the whole. It thereby assists in keeping the individual and the social good aligned, and in ensuring that institutions serve rather than dominate individuals.
Subsidiarity provides a maxim for devising well-constituted institutional orders. The principle, however, is formal rather than substantive. It represents a kind of heuristic device that guides deliberation, but does not attempt to stipulate the content of the results. Consistent with its view of the person, subsidiarity depends upon common sense and dialogue for its application. It is flexible rather than dogmatic, and emphasizes practice over programmatic versions of theoretical certainty and structural uniformity.46 Having described something of the character and 
Subsidiarity in the Social Charter: The principle at work
Since the adoption of the Social Charter, nearly all the discussion of subsidiarity has concentrated on the way the principle might function as a norm for structuring the relationship among the Community, the member nations, and their states or administrative regions." Because of this narrow focus on subsidiarity as a principle of Community federalism, remarkably little attention has been paid to the rich and nuanced manner in which the principle suffuses the Social Charter itself. Giving at best a thumbnail account of a few of these features, particularly as they affect corporate governance and employee voice, is the task of this section.
To an American's eyes at least, one of the most striking things about the Social Charter is its strong affirmation and acceptance of the institution of collective bargaining. At a time when unions appear to be in a nearly irreversible state of decline in the United States,48 and when many American liberals and conservatives alike have declared collective bargaining a failed or irrelevant experiment, Europe's endorsement of the institution seems nothing less than extraordinary. Even more surprising is the extent to which the Community has expressed its willingness to rely on collective bargaining as a means both for implementing the Social Charter's principles as well as developing the substantive conditions of life in the social sphere. Thus, not only does the Charter guarantee the right of employers and workers to constitute trade organizations 'for defense of their economic and social interests.'49 This idea is not wholly foreign to Americans, who typically are accustomed to thinking of collective bargaining strictly as an adversarial means through which employees pursue their monetary self-interest. The Social Charter and the Action Program 50 that has been promulgated to implement the Charter's policies go further. They encourage 'social dialogue' -that is, collective bargaining -between the social partners at both the European level and within the member states. At the European level, this 'dialogue' may be on any topic;51 and can, 'if the two sides consider it desirable, lead to relations based on agreement.'52 In short, collective bargaining can act as a source of Community law. Moreover, both the Social Charter and the Community's Action Plan see collective bargaining as having a central place in the implementation and the further elaboration of the fundamental rights and policies stated in the Charter.
55 Indeed, the Action Program specifically recognizes that implementation of the Social Charter's policies through collective agreements makes 'it possible to adapt to particular situations and enable[s] the two sides of industry to be actively involved.'54
The continuous and active involvement of those directly affected in an ongoing discourse about the way their lives should be ordered is a key feature of subsidiarity, as is the policy of encouraging the shift of responsibility to the lowest grass-roots level possible. Similarly reflective of the subsidiarity principle is the Social Charter's explicit recognition that 'social consensus contributes to the strengthening of the competitive-50 Title 11 of the Social Charter addresses the Charter's implementation. The pertinent articles provide as follows. Article 27: 'It is more particularly the responsibility of the Member States, in accordance with national practices, notably through legislative measures or collective agreements, to guarantee the fundamental socia1 rights in this Charter and to implement the socia1 measures indispensable to the smooth operation of the internal market as part of a strategy of economic and social cohesion.' Article 28: 'The European Council invites the Commission to submit as soon as possible initiatives which fall within its powers, as provided for in the Treaties, with a view to the adoption of legal instruments for the effective implementation, as and when the internal market is completed, of those rights which come within the Community's area of competence. ness of undertakings, of the economy as a whole ... and to the creation of employment [and] is an essential condition for ensuring sustained economic development.'55 The Charter's emphasis on the discourse and its broad willingness to rely on the 'social dialogue' as a vital means for ordering stands in a sharp contrast to the desiccated and overly juridified shell of what collective bargaining has become in the United States. Indeed, instead of a normative dialogue between 'social partners,' it is much more typical in the United States to regard bargaining as an adversarial contest between wholly self-interested parties which the law seeks to contain and limit through complex and highly technical doctrines such as the distinction between mandatory and permissive topics 56 • European politicians 57 and scholars 58 alike long have shown a substantial interest in the us version of 'free'59 collective bargaining, which might best be characterized as a system of autonomous self-regulation or, as Gunther Tuebner calls it, a system of reflexive law. It is one of history's little ironies that the United States seems intent on abandoning this institution at a time when Europe has begun to experiment with many of its core features. Indeed, rather Court construed the National Labor Relations Act to contain a distinction between mandatory and permissive bargaining topics, holding that parties legally are required only to bargain over the former. Consequently, the status of a topic depends ultimately upon its characterization by the judiciary. The real significance of this case does not lie in its impact on the identity of the subjects with which the parties deal. Rather, this case and its progeny have afforded the Court a means to shape for itself -and for the readers of its opinions -a view about the nature of the Labor Act's lawmaking processes and the types of issues capable of being handled within it. Likewise, these cases have influenced views about the types of concerns about which employee associations appropriately and legitimately may speak. To a large extent then, the Borg-Warner line of cases has created a vicious circle in which the Court's understanding about the purposes and functions of unions and collective bargaining is based upon its own characterization of them. 57 On France's encouragement of the use of this model in the 'Auroux' laws as an alternative to the previous legal models, see Mary Ann Glendon 'French Labor (1987) . 59 That is, characterized by a lack of state intervention in the substantive results of the process than a 'convergence' of legal systems, something of a 'transference' of orders seems at least potentially to be underway. Thus, the employment relationship in the United States is ever increasingly being subjected to extensive (if piecemeal) direct state regulation, while the stated desire of the Social Charter is to nudge the European Community states in the opposite direction. The Social Charter's guarantee of information, consultation, and participation in management represents a second area in which the subsidiarity principle can be found at work. 60 Once again, the emphasis is on promoting discourse and institutional arrangements that furnish individuals with the opportunity and responsibility to take part in making decisions that affect their day-to-day existence. Thus, while the Charter specifies no comprehensive list of topics, it does provide that 'information, consultation and participation' must occur over technological changes, operational restructurings, or mergers that will have an impact on the availability of employment. 61 Consistent with subsidiarity's stress on practice and flexibility over structural uniformity, the Charter dictates no particular form of participation scheme that member states must adopt. Instead, the Charter simply provides that information and participation schemes 'must be developed along appropriate lines, taking into account the practices in force in various Member StateS.'62 Here again, 'practices' appears to imply that collective agreements are an appropriate source of law, and the dialogue between the social partners constitutes a valid and desirable means for making it. detailed account of the statute far exceeds . the confined limits of this paper. Briefly stated, the statute broadly parallels and supports the worker consultation and participation guarantees stated in the Social Charter.
The proposed statute would govern 'European companies' that choose to organize themselves directly under Community law rather than the law of one of the member states. The statute as currently proposed requires such companies to guarantee worker consultation information and participation rights, and provides three participatory models from which to choose. Again, consistent with the subsidiarity principle, the draft statute emphasiz!!s employee participation in decisions which affect one's day-to-day conditions. Hence, the proposed participatory models focus on giving employees voice in strategic decisions, including relocations, mergers, joint ventures, and corporate reorganizations. Once again, the proposed statute affords one form of participation to be established through collective bargaining.
The lessons of subsidiarity
Before briefly considering a few of the lessons subsidiarity holds for us, it might be worth recalling why we value free-market economic arrangements in the first place. Certainly, it is not for the sake of the market or of competition in and of themselves. Instead, it is because free-markets promote individual determination and material well-being, both of which are conditions for political liberty and self-rule. Hence, as Adam Smith observed, there is a reflexive relationship between market arrangements and liberal social institutions. The two need and support one another. 65 Consequently, Milton Friedman properly warns us that 'capitalism is a necessary condition for political freedom' but 'it is not a sufficient condition.'66 Subsidiarity focuses on the sorts of arrangements that suffice to promote the full realization of the common good in all of its aspects, including the economic and the political.
As Maitland observed, the state and corporations of every description consist of the same thing -human beings. Because human character does not change, the subsidarity principle applies to corporate orders of every sort. However, although human nature is a constant, the situations that 65 This is one of the key teachings of humans encounter and the contexts within which they operate are everchanging. As a result, subsidarity does not represent a defined set of organizational structures or procedural formulations that are ready for off-the-shelf adoption.
. So, what does the principle do for us? What does it have to offer? The key idea subsidarity affords is a more nuanced way to think about human character and the relationship between our institutions and individual well-being. The principle also constantly recalls to us the most basic purpose for which our institutions exist. Briefly stated, subsidarity's intense practicality lies in. the guidance it provides for establishing institutional orders that are consistent with our human character. Thus, the principle gives a new and more flexible starting point for thinking about corporate structures of every type.
In concrete terms, subsidarity suggests the sorts of contributions that a revivified and less adversarially oriented system of collective bargaining (or 'social dialogue') might make to affording employees 'voice,' while advancing the conditions for cooperation and organizational effectiveness. It also implies roles for unions and other sorts of employee associations that go beyond simply acting as economic self-interest groups, while pointing out the possibilities that may inhere in works councils and other forms for employee representation. Moreover, subsidiarity offers a real alternative to the ever-increasing trend in the United States towards state regulation of the employment relationship and the sorts of rigidity that such regulation brings.
The point of this brief recitation is not to engage in 'the foolish search for institutions to import from elsewhere' against which Lord Wedderburn warned, but to stretch our imagination as he counseled. Specific patterns of ordering that work in one place may not fit another. However, the need for new ways of thinking about the good of order never has been more acute.
In the twilight years of this century, we have become well aware of the enervating effects that flow from over-reliance on state institutions. What we frequently tend to miss is that over-reliance on 'private' institutions produces the same effects. We are not different creatures when dealing with the state than we are when dealing with 'private' institutions. Nor does the character of dependence change because that dependence is upon a corporate body rather than the state. As Tocqueville so clearly understood, individuals and society alike become selfgoverning only by regularly and repeatedly engaging in acts of selfdetermination. It is the habit that sustains the condition. Consequently a democracy encounters its greatest danger of being perverted when individuals no longer have direct responsibility for making the day-today decisions about the order of their lives.
This doesn't mean that corporations must somehow take on the trappings of a representative democracy or put decisions to a vote of the 'citizens.' It does mean that as corporations become increasingly independent of the state, and as the power of initiative becomes more and more theirs, subsidiarity should progressively become a more prominent concern. To overlook its guidance puts at risk all the goods that free markets are intended to achieve, while undermining over the long run the conditions that any organization requires to sustain itself.
Of course, whether the rich potential of the subsidiarity principle will be realized through the Charter's scheme remains an open question. Certainly, it faces some formidable obstacles. First, the Charter and the Action Plan contain some structural weaknesses that may over the long run undermine the existence of autonomous unions on which the effectuation of an authentic regime of subsidiarity depends.
s7 Another, more generalized danger presents itself in the possibility of overreaching on the part of Commission and its now infamous 'technocrats.' It is quite possible for the libido dominandi of the bureaucrats to cloak itself in the principle, and in the name of 'subsidiarity' to centralize much decisionmaking in Brussels on the basis that the tasks so assumed could not be performed effectively by smaller or more localized bodies.
The most formidable and deeply embedded obstacle, however, lies in the strong tendency of modern capitalism to overwhelm and eventually to dissolve the discrete, the local, and the particular. Yet it is these very grass-roots institutions -which Edmund Burke called the 'little platoons' of social life -that ground a democracy.68 They are the places where the habits of self-rule are practiced and learned.
In substantial part, the European Community represents an effort to erect the large commercial republic of The Federalist Papers -but without the enormous hostility towards intermediate groups that characterizes The Federalist's project. In essence, the Social Charter and its subsidiarity principle stand as an attempt to accommodate modern markets to the mediating bodies that root civic life. Achieving that accommodation will be a delicate and constant task and will require the exercise of authentic practical wisdom. Whether local institutions can be preserved in the face of the centripetal forces exerted by modern markets remains unclear.69 One thing, however, is certain: Institutional orders inconsistent with human character will not survive. Consequently, the most pressing question of our time is whether, and the degree to which, our notions of the human person are accurate. Everything turns on our answer to this query.
